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Appendix XVII

FAQs:
Mitigating Reputation Risk

1. What major steps can I take to avoid risks to USAID’s reputation in a PPA?

A properly researched, defined, negotiated, managed and publicized alliance is the best defense against risk to the Agency’s reputation.  Careful attention to the following will avoid most difficulties:

1.  Preconditions for Success:  An Alliance Checklist and Alliance Precepts  Common cause, inclusion and commitment (including financial), based on principled behavior and transparency, will limit ambiguity and bring potential problem areas to light early in the process.

2.  Due Diligence (Constructing Alliances Section):  Potential private sector partners may have some negative press and past experiences.  It is critical to analyze the context of past grievances. For example, if the company is involved with lawsuits that are directly connected to the objective of the proposed alliance, forgoing an alliance with that partner may be wise.

· Private sector partners will also be seeking some financial or business benefit from the alliance, even if it is just an improved corporate social responsibility (CSR) image.  USAID alliance builders should be able to clearly articulate their partners’ interests.  Mitigating risk means being informed about your partners’ motives and interests.

3.  Agreement - Memorandum of Understanding (MOU) (Constructing Alliances Section): Well-prepared MOUs reduce alliance ambiguity and thus reputation risk.

· Not all alliance partners must be named in an alliance MOU.  If it is necessary to keep more of a distance from certain partners, alliance builders have the option of naming “first” tier partners in the MOU, while leaving reference to “second” tier partners out.

4.  Managing Alliances:  Agreeing upfront on specific roles and responsibilities, key elements of governance (e.g. frequency of meetings) and mechanisms for resolving differences equips alliance builders to navigate difficult situations downstream.

5.  Publicizing the Alliance (Managing Alliances Section):  Alliance partners should anticipate reputation risk issues in advance and identify the key audiences that could exploit any potential alliance weaknesses or negative appearances. 

PPAs that lack these basic elements- coordinated problem definition, clear understanding of alliance partner interests, significant commitment and accountability by all partners and effective alliance management- are not only ineffective at reaching sustainable development objectives, but they draw undue attention to potential “gray” areas.  Alliance builders protect the Agency’s reputation by following alliance best practices, with a focus on sustainable outcomes.

2. Can I enter a PPA that is core to the business of my private sector partners?  What if my partners stand a chance of gaining a direct financial reward as a result of their alliance with USAID?

Yes, USAID may enter such an alliance, provided a legitimate development purpose exists and the USAID investment is carefully selected.  However, United States Government (USG) funds may never be used to directly engage in profit-making. USAID mitigates its risk in alliances that present the potential for partners to profit by clearly establishing development objectives, by defining how such an alliance best achieves the expected results and by investing in a facilitating mechanism via a civil society partner.

For example, a U.S agribusiness firm stood to benefit financially from the creation of a processing plant.  To facilitate the project - which was given high priority by the local government, also a partner in the alliance - USAID funded research at a national agricultural research institute in order to identify viable sugarcane strains for the project area.  As an alliance partner, the agribusiness firm used the research to complete its due diligence and to secure capital financing.  In this case, allowing the agribusiness firm the prospect of financial benefit was determined to be a reasonable trade-off, considering no other industry players were willing to take the risk of establishing in-country growing and processing of this specific commodity.  Further, the alliance project is expected to meet and exceed economic growth objectives by creating more than 3,000 new jobs and by stimulating growth in a new industry sector in which the country may have comparative advantage.  

If alliance builders deem it necessary to further distance USAID from any potential controversy regarding the earning of income by an alliance partner, they might consider requiring the reinvestment of profit as “program income” to be used for follow-up activities.  Depending on the nature of the alliance, this may be facilitated by using standard provisions for program income in the grant to the NGO implementing partner.

Of note, the US Trade and Development Agency (USTDA), which promotes US commercial interests and host country development objectives in developing and middle income countries, requires US firms receiving USTDA grants to reimburse part or all of USTDA’s funding if an individual project is implemented and if the company receives substantial economic benefit.  These commitments are included in a letter agreement between USTDA and the company.  Alliance builders might consider how such an arrangement could be applicable in a USAID PPA setting.

3. Can USAID help finance the creation of a profit-making enterprise as part of an alliance, such as a processing plant? 
Yes, provided a legitimate development purpose exists, and after exploring multiple investment alternatives, USAID could enter an alliance to aid in the financing or building of a processing plant or operation.  As noted earlier, however, USG funds can never be used to directly engage in profit-making.  Thus no profit may be retained by the profit-making enterprise during the life of the assistance award.  An alliance of this sort would require a specific plan to avoid profit making during the life of the award or a mechanism to reprogram profits during the life of the award.

A familiar scenario for this type of PPA has arisen in agriculture-based economies which are attempting to move from a “grow-harvest-export” model to a “grow-harvest-process-export” model in order capture greater economic value in-country.  Often, local private sector capital is not available and few private sector firms are willing to risk starting such operations due to poor business infrastructure.

In determining how best to approach such situations, alliance builders should first explore investment options outside of financing the actual plant.  Critical questions to consider include:

· Can alliance funds be used in a facilitative way to address finance impediments or business infrastructure improvements?

· Rather than investing in the actual building of the plant, can USAID funds be used to add legitimacy to the project in order to secure financing, such as in providing market research?  Is there another way to draw in private or multi-development bank financing?

If USAID monies - implemented through a capable NGO - are to be used in the actual building or financing of a plant, what is the plan for complying with profit restrictions (as described above), for mitigating against reputation risk and for avoiding potential negative effects in the marketplace? 

· What is the plan for “reinvesting” program income or profit during the life of the assistance award?

· What is the plan for transferring ownership after the plant is built and before it engages in profit making activities? 

· How will you ensure broad enterprise ownership by key stakeholders- especially local stakeholders?

· What is the exit strategy, so that investment in an actual plant is a one-time intervention?

· What is the plan for stimulating growth in related sectors, such as supply chain participants?

· How do we prevent picking a winner or creating a monopoly? 

In short, alliances of this sort are technically possible, but alliance builders must plan well to comply with the law, avoid reputation risk, reprogram any potential profits during the life of the assistance and ensure equitable ownership once the project is complete.

4. Can I enter an exclusive alliance with a private sector partner, rather than opening it up to multiple private sector players in a given industry?     

Prior to the submission of a formal alliance application, alliance builders are free to explore potential alliances (exclusively or not) with any private sector entity.  Once a formal application is submitted, then the standard process for unsolicited applications is to be followed. 

In some situations, a private sector entity may be interested in entering an exclusive PPA with USAID as a resource partner.  While alliance builders should explore the inclusion of other private sector players, an “exclusive” alliance of this sort is acceptable, provided programmatic need exists and proper due diligence is conducted. 

In other situations, a for-profit partner might possess a unique skill, technology or capability that is of particular programmatic and development interest to USAID, but from the partner’s perspective would require an “exclusive” PPA.  In a clean water alliance, for example, USAID agreed to limit for-profit participation to only one partner.  This partner had invested heavily in researching and developing a proprietary technology for the elimination of water-borne diseases, even though market demand was questionable. No other competitor had developed a product based on the same technology.  Because it was a key programmatic goal for USAID to test new and potentially far reaching technologies for water purification, it was determined that an “exclusive” type PPA with this partner was a reasonable trade-off. (i.e. there was only one for-profit alliance partner. ) 

In such “exclusive” PPAs, USAID mitigates risk by investing in the alliance through a civil society partner, rather than in the for-profit enterprise itself.  In such cases, the reputations and skills of civil society partners take on additional importance in adding credibility to the alliance.  Strong civil society partners add transparency and focus efforts on institutional reform and on stimulating local competition.   In the example above, USAID funded an outside implementing partner to conduct market research and to purchase product from the previously mentioned company.

Alliance builders may accept exclusive-type applications and enter into exclusive-type alliances, but significant programmatic need should exist to exclude other for-profit entities, particularly if USAID decides to fund the for-profit enterprise directly.  In most “exclusive” PPA cases, however, USAID mitigates risk by investing in a civil society partner, rather than in the for-profit enterprise itself.  

5.  Can USAID promote or purchase a specific product or brand via a PPA?
The USG cannot promote, endorse or market a particular product or entity.

However, under certain conditions, alliance builders might fund the market testing of a particular product or technology and even facilitate the purchase of a specific product through grant funds. For example, under “predominant capability,” (ADS 303.5.5d.3) competition requirements may be waived in order to deal with an exclusive product or service provider.

In the case of the water alliance mentioned in the previous section, USAID funds were used to buy and test market a product - the only product of its kind on the market - via an outside actor.  Because this partner possessed predominant capability - no competitors had developed a competing product based on the same technology - purchase competition was waived.  Without paying for this specific product (via a grant to civil society partner), USAID would not have been able to test the technology in target countries, and the partner would not have done it on its own without a more promising business case.  

Before “endorsing” or appearing to endorse a specific product through an alliance, alliance builders should exhaust other available options. Typically, broad mechanisms exist to create market demand or to identify technical solutions to development problems.  One alliance built generic demand for quality mosquito nets by facilitating broad manufacturer participation via a quality seal program.  In this case, several industry participants signed on to the alliance, since they stood to influence the standards to their favor.  

6. If USAID funds research as part of a PPA, who retains patent or property rights as a result of the funding?  Can USAID select an alliance partner to commercialize the technology, patent or intellectual property?

As a general rule, USAID retains non-exclusive, irrevocable license to use intellectual property developed with USAID funds. However, specific rules vary according to intellectual property type (i.e. patent vs. copyright) and grant recipient (e.g. university vs. NGO research organization, etc). For specific guidance on USAID rights retained, first look to the standard provisions of the contemplated agreement, then contact your contracting officer or legal advisor for further information.

In some PPA circumstances, it makes sense for USAID to fund the research or development of intellectual property at a research institution, with a private sector partner agreeing to purchase commercial rights (from the research institution) in order to market the technology or product.  In a vaccine alliance, for example, USAID funded research at a research institution to identify a vaccine to address a life-threatening disease inflicting livestock. A partner agreed to purchase commercialization rights and to market the product. Considering the significant costs associated with commercializing the vaccine and the important development impact, it was a reasonable trade-off for USAID to fund research that would be purchased by the commercial sector partner on an “exclusive” basis in targeted markets.

7. Are there any industries USAID should never enter an alliance with?
It is not wise for USAID to enter alliances with organizations whose reputation would adversely affect the overall mission of USAID or specific activities, regardless of the industry.  In all cases, USAID alliance builders should conduct adequate due diligence based on the guidelines found in Tools for Alliance Builders.  Certainly, the nature of their core businesses will heavily influence the corporate social responsibility objectives of prospective partners.

8. Are there any circumstances under which USAID could enter alliances with subsidiaries or joint ventures (JV) of companies with which we have due diligence concerns?

Circumstances are conceivable under which USAID would enter an alliance relationship with a subsidiary, sister company or JV of a company with which we have due diligence concerns.  For instance, a well-known partner in a USAID alliance is a subsidiary of a company with which USAID has due diligence concerns.  This alliance partner is one of several corporate alliance partners, which has an interest in promoting the production and marketing of a commodity and in improving market access and income for small-scale producers.

In this alliance and others like it, USAID alliance builders mitigate the risk to USAID’s reputation by:

· Assessing the extent to which the prospective partner is committed to CSR.  What other programs is the company implementing to improve its CSR track record? 

· Defining the particular development value the prospective partner brings to the alliance.

· Structuring the alliance so that it has broad appeal across the targeted sector.  Having participation by several industry players will mitigate the effects of one partner with potentially damaging corporate relationships.

· Clearly understanding the nature of business relationships.  How many degrees of separation exist between the offending company and your potential partner?  How integrated are the companies? What is the potential for a public relations disaster?  Are there ways to structure the deal to mitigate exposure of potentially damaging relationships?  Being able to answer these questions and respond to them in a persuasive way is critical to knowing whether to enter an alliance of this nature.
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Appendix XVIII

FAQs: Environmental Procedures

Note:  This document addresses a number of general, frequently asked questions concerning environmental reviews and public-private alliances.  It in no way supplants the need to carefully review Title 22 of the Code of Federal Regulations, Part 216 (USAID Environmental Procedures or 22 CFR 216) or to consult with your Mission Environmental Officer (MEO) and/or Regional Environmental Officer (REO) in conjunction with your Bureau Environmental Officer (BEO).

1.
Do USAID-financed programs and activities under public-private alliances need to comply with USAID’s Environmental Procedures set forth at 22 CFR 216? 

Yes. 22 CFR 216 requires some level of review for all USAID authorized or approved (i.e. USAID-financed) programs and activities to determine what environmental impacts, if any, they will have.  The level of review depends upon the proposed program or activity.  This means, for example, that one activity may be subject to a full environment review under 22 CFR 216, while another activity may be exempt or excluded from such a requirement.  See Question 6, below, for a general overview of the environmental review process and Question 4 for information about Categorical Exclusions and Exemptions.   

2.
Is USAID responsible for conducting an environmental review under 22 CFR 216 for its private sector partner’s activities in an alliance?

Only if the partner is receiving USAID funds for the activity through a USAID-funded mechanism, such as a contract, grant, or cooperative agreement.  See Question 5, below, for more information.

3.
Where do I find information about USAID’s environmental review requirements?

22 CFR 216 sets forth the general procedures to be used by USAID to ensure that environmental factors and values are integrated into USAID’s decision-making process.  It is available on-line at: 

<http://www.usaid.gov/our_work/environment/compliance/index.html>  <http://www.access.gpo.gov/nara/cfr/waisidx_01/22cfr216_01.html> 

Chapter 204 (Environmental Procedures) of the Automated Directive System (ADS) sets forth the policy and essential procedures about how to apply 22 CFR 216 to the USAID assistance process in order to ensure that assessments of the environmental consequences of all programs, activities, and substantive amendments thereto, are in full accordance with the requirements of 22 CFR 216.  ADS 204 is available on-line at <http://www.usaid.gov/policy/ads/200/204.pdf>

4.
What USAID activities are subject to environmental review under 22 CFR 216?   

As noted in Question 1, all USAID-financed programs and activities require some level of review under 22 CFR 216.  This includes all new projects, programs or activities and substantive amendments or extensions of ongoing projects, programs, or activities, including those implemented as part of public-private alliances. 

USAID staff should consult with their MEO, REO, or BEO for specific guidance on conducting an environmental review of a USAID-funded program or activity - including those implemented through GDAs - and for guidance on the conditions under which an Exemption (22 CFR 216.2(b)) or Categorical Exclusion (22 CFR 216.2(c)(2)) from the environmental review requirements of 22 CFR 216 applies.  

5.
How does 22 CFR 216 apply to public-private alliances where USAID is playing a small role in a larger alliance?
It is the structure of an alliance, not the size of USAID’s role in it, which determines whether 22 CFR 216 applies to USAID-funded programs and activities under an alliance.  To reiterate, absent a Categorical Exclusion or Exemption, 22 CFR 216’s environmental review requirements apply to all USAID-financed programs or activities, regardless of size.  To the extent that an alliance involves programs and activities that are not funded by USAID (i.e. straight parallel financing), 22 CFR 216 would not apply to activities financed separately by alliance partners utilizing their own funding mechanisms.  

The Global Development Alliance (GDA) document “Tools for Alliance Builders” (available at http://www.usaid.gov/gda) discusses a number of approaches to establishing alliances, which can be placed in two broad categories (see “Tools for Alliance Builders” for a more detailed description):

Parallel Financing:  Under this approach, USAID and alliance partners reach agreement on how to work together to address a development problem, with each partner establishing a separate mechanism (e.g., grant, contract) through which to provide resources to support the alliance’s work (financial or in-kind).  USAID-funded programs and activities under the alliance are subject to environmental review under 22 CFR 216, absent an exemption or exclusion, discussed above.   To the extent that an alliance involves programs and activities that are not funded by USAID, 22 CFR 216 would not apply to activities financed separately by alliance partners utilizing their own funding mechanisms.  

Pooled Resources: Under this approach, USAID and alliance partners 

establish a formal alliance governance structure for the purpose of attracting resources and making joint program decisions.   These alliances may involve fairly complex organizational structures and legal documentation.  For this type of alliance, USAID support typically takes the form of a grant to a non-governmental organization (NGO) established by the alliance or to a public international organization (PIO) or other financial institution that serves as trustee for the alliance’s resources.  Where USAID resources are utilized under such structures, programs and activities are subject to environmental review under 22 CFR 216. The level of review, as discussed above, depends on the proposed program or activity.

In all cases, remember that, as part of the due diligence investigation of a potential alliance partner,  it is essential to investigate what is often called the “triple bottom line”—i.e., is the prospective partner socially responsible, environmentally accountable and financially sound.  For purposes of this discussion, this means that, while the 22 CFR 216 environmental review procedures may not be applicable to a program or activity implemented under an alliance, USAID should still be concerned about a proposed alliance partner’s past record of environmentally accountability and its specific plans for environmental accountability under the alliance.  As outlined in the Tools for Alliance Builders “Preconditions for Success: An Alliance Checklist” “[i]t is critical that USAID align itself with private sector entities whose interests are compatible with USAID’s and whose business practices do not pose reputation risks for the alliance or for USAID. Look for ‘evidence’ that the proposed partners’ operational practices incorporate, for instance, commitment to human rights, decent work conditions, environmental protection, and community involvement.”

6.  
What does the environmental review under 22 CFR 216 entail?

This question is best addressed by reviewing 22 CFR 216 and ADS 204 and conferring with your MEO, REO or BEO.  As a general matter, however, depending on the nature of the project or activity, 22 CFR 216 will require the preparation of an Initial Environmental Examination (IEE) or request for Categorical Exclusion.  Some will also require an Environmental Assessment (EA) and it would be uncommon but possible that one could require an Environmental Impact Statement (EIS).  

Here, a few definitions are helpful.  22 CFR 216 defines the following terms as follows: 

IEE: The first review of the reasonably foreseeable effects of a proposed action on the environment.  Its function is to provide a brief statement of the factual basis for a Threshold Determination as to whether an EA or an EIS will be required. 

Threshold Determination: The formal Agency decision which determines, based on the IEE, whether a proposed Agency action is a major action significantly affecting the environment.

EA: A detailed study of the reasonably foreseeable significant effects, both beneficial and adverse, of a proposed action on the environment of a foreign country or countries.  

EIS: A detailed study of the reasonably foreseeable environmental impacts, positive and negative, of a proposed USAID action and its reasonable alternatives on the territory of the United States, the global commons (high seas) or areas outside the jurisdiction of any nation.  See 22 CFR 216.7 for the specific requirements for preparing EISs.  

There are generally two primary steps in the environmental review process:

Step 1: IEE, defined above.  An IEE is not required for activities to which an Exemption or Categorical Exclusion under 22 CFR 216 applies.  Additionally, no IEE is required for activities included in the 22 CFR 216 class of actions normally identified as having significant effects on the environment – these activities require an immediate EA or EIS, as appropriate. See 22 CFR 216.2(d). 

The originator of the action, normally the Mission, is responsible for preparation of the IEE or request for Categorical Exclusion, which is then submitted by the Mission Director to the BEO for review and written concurrence. 

IEEs record Threshold Decisions such as Positive Threshold Decisions for proposed actions determined to have a potentially significant effect on the environment and Negative Determinations if the proposed action will not have a potentially significant effect on the environment.  

Step 2: If the IEE includes a Positive Threshold Decision, then a Scoping Exercise is undertaken by the Mission with the host government and affected public to determine the focus and scope of work for the needed EA or EIS, as appropriate.  The results of the Scoping Exercise must be approved in writing by the BEO prior to beginning the EA or EIS.

7.
Our mission is providing technical assistance only to an alliance; does 22 CFR 216 still apply?
Yes.  However, when the provision of technical assistance does not include activities that directly affect the environment, 22 CFR 216 includes a procedure for obtaining a Categorical Exclusion from further environmental review.  But, any requests for application of this or any other Categorical Exclusion must be made in writing and include appropriate justification.  The decision regarding the application of a Categorical Exclusion must be reviewed and approved, in writing,  by the BEO.  

8.
I’m working on an alliance and am concerned that the amount of time and level of review required under 22 CFR 216 may scare away potential partners.  

Of course, USAID does not want to deter potential partners from engaging with us.  In many cases, if the alliance is planned appropriately, this should not be a concern.  If potential partners have questions about our 22 CFR 216 process, please address their questions in coordination with the MEO, REO, or BEO.  

Keep in mind that appropriate alliance partners should not be scared away by the 22 CFR 216 review process as they themselves should both understand and demonstrate environmental accountability in their works.  As noted in Question 5, above, environmental accountability is a core element of the due diligence review of potential alliance partners.  USAID staff should not seek to develop alliances with partners who are not environmental accountable, which may include those who seek to avoid environmental review of their activities.  

9.
We need to obligate USAID funds for our GDA quickly and do not have time to conduct an environmental review.  Is it possible to complete the review later?

Twenty-two CFR 216 provides that IEEs should be prepared at the Project Identification Document (PID) or Program Assistance Initial Proposal (PAIP) stage.  (Note that concept papers and activity approval documents (AADs) have replaced PIDs and PAIPs. See ADS 200 Series.)  Additionally, ADS E204.5.4 provides that each Operating Unit and SO Team shall develop effective essential procedures which ensure that adequate time and resources are available to complete all environmental work required under 22 CFR 216 before funds are obligated (this environmental work includes IEEs, Categorical Exclusions, requests for Deferrals or Exemptions of environmental reviews and if appropriate, Scoping Statements and their related EAs or EISs).   

The GDA Toolkit also specifies that, during the planning stages of a potential alliance, the normal list of statutory, regulatory and policy requirements that apply to USAID-funded activities should be reviewed. This includes 22 CFR 216 which is undertaken as an integral and concurrent part of a project’s design.  

Thus, the situation described in this question can and should be avoided. 

Twenty-two CFR 216 recognizes that environmental review of all programs or activities may not be possible at the time of program or activity approval, before obligation.   See CFR 216.7 for an overview of the stringent requirements that apply to environmental reviews after authorization of financing.  Also, consult with your MEO, REO, or BEO for specific guidance on what to do when you expect that an IEE is not going to be completed within the specified timelines.  See also 22 CFR 216.3(a)(1).

10.
Are there other environmental laws or regulations that apply to USAID activities?  

Generally, yes, but their applicability depends on the activity type.  For example, Section 119 of the Foreign Assistance Act of 1961, as amended  (FAA) includes provisions related to endangered species, including actions required by USAID.  Section 118 of the FAA includes provisions related to tropical forests.  Note that these laws do not supplant the 22 CFR 216 environmental review requirements.  

Please consult with GC or your RLA for advice and guidance on specific legal questions, and your MEO, REO, or BEO on all other matters.  

11.
United States firms are generally familiar with the National Environmental Policy Act (NEPA).  Is there any difference between NEPA and USAID’s Environmental Procedures?
Yes. NEPA is a U.S. law that sets forth the requirements for environmental review of U.S. government actions undertaken within the United States.  Most USAID programs and activities, on the other hand, take place outside of the United States.  USAID’s Environmental Procedures are consistent with the purposes of NEPA, and are intended to implement the requirements of NEPA as they affect USAID programs.  
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