Clearing the Air: How Delhi Broke the Logjam on Air Quality Reforms
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ike many other cities straddling
L the divide between the deve-
oped and developing world, the
capital city of Delhi—which includes
New and OId Delhi and its surrounding
metropolitan area—has suffered for
decades from declining air quality. In
the early 1990s, despite a plethora
of environmental laws and numerous
government-initiated policies to combat
pollution, India's capital gained the
dubious distinction of being the fourth-
most polluted city in the world.t
In recent years, however, there have
been some sdignificant changes. In
responseto apublic interest lawsuit filed
in 1985, the Indian Supreme Court
issued a series of orders, the best known
of which required tens of thousands of
commercid transport vehicles to switch
to compressed naturd gas (CNG) rather
than use more highly polluting fuels.
Under the Court’s supervision, Delhi has
been able to bresk through seemingly
impervious bureaucratic and ingtitution-
a logjams to put in place a number of
measures to reduce harmful emissions.
The city’'s apparent progress in
improving its air has been noted by its
neighborsin the devel oping world, many

of which face the same challenges. high
levels of pollution and disappointing
legal and policy implementation. Similar
lawsuits have been filed in Pekistan and
Bangladesh, and Madaysia, Indonesia,
Nepd, Sri Lanka, and the Philippines,
among others, have identified the Delhi
experience as amode .2

A dory that has been commonly
repested in India and around the region
isthat M. C. Mehta, alawyer and head
of alocal nongovernmenta organization
(NGO), filed a “public interest litiger
tion” before the Indian Supreme Court
invoking fundamental constitutional
rights againg the failure of the govern-
ment to protect Delhi’s environment. An
activist Supreme Court took charge
when legidative and regulatory agencies
would not. One of several remedies
imposed by the Court was the conver-
sionto CNG. Oftentheimpressionisleft
that much of this happened in a very
short time.

Is the story so straightforward? What
specificaly was the role of the Supreme
Court in the effort to put the reins on
environmental pollution in Delhi, and
did it act lone? Was it appropriate for a
judicid body to make environmentd
regulatory decisons that are normaly
reserved to legidators and speciaized
regulatory bodies in the executive
branch?f, asiscommonly assumed, the
Indian Supreme Court did play a centrd
role, what are the long-term conse-
quences when judicia bodies make and
implement regulatory policy? What
impact will this have over time on gov-
ernance structuresin India and on future
efforts to regulate pollution? Will the
Court’'s efforts embolden regulatory
bodies or relieve them of the charge to
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develop their own competence?

The short answer to the first of these
questions is that the Supreme Court did
play a centra role, especialy when it
directed the conversion to CNG. But the
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Court did not act alone, nor could it have.
Most of the policies attributed to the Court
originated in the government, but the gov-
ernment gpparently lacked the political
will to undertake the bold action necessary
to cary out the programs it had
announced. When the government did not
follow through, the Court forced it to
implement its announced policies and, in
some cases, to develop new ones.

The Court’s authority to issue ordersto
the government that would be obeyed
derived from its unique status in Indian
public life: It was widely viewed as an
independent, relatively uncorrupted pro-
tector of fundamental rights in Indian
society. But the Court also acted under the
watchful eye of an active NGO communi-

Under pressure from India’s Supreme
Court, authorities in Delhi enacted a rule
that all buses must run on cleaner-
burning compressed natural gas (CNG).
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ty and a free press, whose actions in turn
helped create public avareness that put
pressure on the government.

None of this deliberation or decision-
making happened overnight. |ssues were
chewed over and worked through for a
long period of time. The 1998 CNG
decision illustrates this well: Com-
pressed natural gas was being considered
as an alternative fuel for the transporta-
tion sector as early as 1988. Such
lengthy decision processes seem to
reflect the extraordinary difficulties of
introducing a new technology, but the
CNG case was further extended by a
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continuing battle that raged even after
the Court issued definitive orders.

Critics argued that the Court-driven
decision process|ed to outcomes that were
more costly and inefficient than India
could afford. Idedly, it may have been
more cost-effective to set vehicular and
fuel standards and leave the decision of
which technology to use to the consumers.
But the Court had evidence that fuel adul-
teration was rampant and politically
impossible to check. CNG's gaseous
nature made adulteration impracticable. In
view of the indtitutional redlities in India,
CNG thus became, by process of elimina
tion, the most efficient option.

Whether the Court’s actions congtituted
good government is a very difficult ques-
tion to answer. Its actions cannot be under-
stood outside the context of India's history
(see the box on page 25) or legd frame-
work for managing environmenta pollu-
tion (see the box on page 26). However, it
can be said that the Court acted with rela-
tiverestraint. Itsreliance upon independent
committees was admirable and a good
modd for future such deliberationsthat are
placed before a court of law. Perhaps the
most difficult question iswhether courts—
rather than technica experts in the execu-
tive branch—should be making these
kinds of decisons &t dl. In the case of
Ddhi’s pollution, the Indian Supreme
Court gpparently was the only authorita
tive body willing to take these hard deci-
sions and make them gtick. One can aso
speculate that perhaps something isat least
better than nothing. However, the jury is
out on whether the Court’s pervasive pres-
ence ultimately will encourage firmer
future actions by environmental regulators.

Delhi’s Pollution Load

The proliferation of laws in the mid- to
late 1980s apparently had little impact on
the actua state of pollution in Delhi. In
particular, air qudity began to decline in
this same period. This is a common pat-
tern: Practicaly every country intheworld
today has environmental laws, but most
have very poor compliance. A 1995 World
Bank study estimated that the annual
health costs of ambient air pollution in
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THE ROLE OF INDIA’S SUPREME COURT IN PUBLIC LIFE

The Indian Supreme Court’s actions
cannot be understood outside of the
context of Indian history. India became
independent in 1947. Its government
structure included a Supreme Court and
the British tradition of Parliamentary
supremacy. The constitutional drafters
had to decide whether the constitution
would contain a declaration of funda-
mental rights to assure proper treatment
of minorities and safeguard against
arbitrary rule. The final product enu-
merated fundamental rights and duties.*

The founders of India contemplated a
Supreme Court best characterized as a
technocratic body rather than an arm of
the government for social policy. Since
that early period, the Indian judiciary
has gone through a fascinating evolu-
tion in which it has become a unique
adjudicative body that considers a wide
range of social issues under the rubric
of protection of constitutional funda-
mental rights.

Initially, Parliament could reverse
any court decision with a constitutional
amendment. But in the mid-1960s, a
narrow Supreme Court majority nar-
rowed that Parliamentary right. The
legislature could not take away or
abridge fundamental rights to life and
personal liberty as articulated in Article
21 of the constitution.2 In 1975, in
what would prove to be a watershed
event in the evolution of this doctrine,
Prime Minister Indira Gandhi attempt-
ed to suppress the political movement
against her regime and to change the
constitution to whittle down checks on
the power of the executive. The Court’s
Solomon-like response (limiting Parlia-
ment’s ability to overrule the Court but
upholding Gandhi’s election) remains
controversial to this day.®

Eventually, the Court extended funda-
mental rights to include the right to a
clean environment. The doctrine of
Court-protected fundamental rights
advanced in away that gave the Court
the last say on the basic structure of the
constitution.* Despite the huge power
inherent in this authority, the Court has
used these powers sparingly. In 25 years,
it has struck down provisions of consti-
tutional amendments in only five cases.

The Court also liberalized the rules
of standing (who can bring a case to
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court) and justicability (what issues

a court will determine). Thus, social
activist organizations or individuals
can litigate on behalf of the poor and
disadvantaged, and citizens can com-
plain about bad governance or environ-
mental degradation. The Court allows
fundamental rights issues to be brought
to it in unusual ways from a Western
perspective. For example, a letter from
an ordinary citizen can start a case.
The only restriction is that the peti-
tioner “not be a busybody or meddle-
some interloper.”

The distinguished Indian legal writer
S. P. Sathe calls this a “counter-majori-
tarian” check on democracy in support
of unpopular causes and politically
powerless minorities. Social action
groups use this type of litigation
strategically when political mobiliza-
tion or direct agitation alone does not
yield results.®

In many nations, the highest court
is principally an appellate body that
reviews, affirms, or reverses the deci-
sions of lower courts. When fundamen-
tal rights are involved, however, the
Indian Supreme Court sits as a court of
initial jurisdiction, essentially a trial
court. In this capacity, asin the Delhi
pollution issues, the Supreme Court
receives factual affidavits from the par-
ties and is deeply involved in the
details of the matter before it.

In practical terms, the Supreme
Court’s “one-stop shopping” can reduce
the time in which significant issues are
adjudicated. On average, litigation in
Indian lower courts—not including
time for appeals—takes 15 years to
come to closure.® The Supreme Court
and other high courts take relatively
less time, although a petition like M.C.
Mehta's, which asked for wide-ranging
relief, can take a long time to resolve.

How did a court come to decide mat-
ters of social policy? Sathe posits that
the Court increasingly came to be seen
by the public as the defender of ordi-
nary citizens against the abuse of pow-
ers by ministers and administrative
officials. This perception of indepen-
dence is assisted by arelatively disin-
terested appointment and tenure
process.” But Sathe also admits that
many of the Court’s decisions are

essentially political, that “the Court
performs the political function of legit-
imizing or censuring the acts of the
other organs of governments.”8

1. The discussion in this section relies heavily
on S. P. Sathe, Judicial Activismin India: Trans-
gressing Borders and Enforcing Limits (Oxford,
UK: Oxford University Press, Second Edition,
2002).

2. Fundamental rights are contained in Part 111
of the Indian Constitution. Unlike, for example,
the U.S. Constitution, India’s Constitution is
detailed and specific, which is why amendments
are necessary. About 81 amendments have been
passed in the past 50 years. See Sathe, note 1
above, page 64. In comparison, the U.S. Constitu-
tion is much more general and very difficult to
amend (27 amendments in more than 200 years).

3. See Sathe, note 1 above, pages 8-9 and
73-76. In 1975, the election of Indira Gandhi to
the Indian Parliament was set aside by a state high
court on grounds that she had “taken recourse to
a corrupt practice” under the election law. She
appealed to the Supreme Court, which upheld the
decision allowing her to continue as prime minis-
ter without voting rights. On 25 June 1975, Gandhi
declared an emergency under article 352 of the
Constitution and caused a constitutional amend-
ment to be passed to prevent scrutiny of her elec-
tion by the Court. The clause substituted a new
law that made Gandhi free from liability with ret-
rospective effect and also provided that her elec-
tion would continue to be valid even if the Court
made a contrary decision. In the subsequent litiga-
tion, the Court upheld the election but struck down
the amendment.

4. See Sathe, note 1 above, page 18. Indeed, the
Court itself has characterized its role in this way.
In Basheshar Nath v Commissioner, |ncome Tax,
Justice Subba Rao “. . . held that persons could not
even voluntarily waive their fundamental rights.
[‘it is the duty of this court to protect [the] rights
[of the economically poor, educationally backward
and politically not conscious] against them-
selves.']”

5. See Sathe, note 1 above, page 18.

6. See S. Divan and A. Rosencranz, Environ-
mental Law and Policy in India: Cases, Materials
and Statutes (Oxford, UK: Oxford University
Press, 2nd Edition, 2002), footnote 49 at 123.
(“For example, in the Bombay High Court the
delay in awrit petition is 6 years compared to
over 15 years for a suit.”)

7. Judges come from various regions and com-
munities. Religion and gender are considered along
with professional expertise. Once appointed, ajus-
tice cannot be removed except for proven misbe-
havior or incapacity and unless charges against
him are found valid by a committee of judges and
jurists. Removal requires a resolution passed in
each house of parliament by a majority of the total
membership of that house, and by a majority of not
less than two-thirds of members present and voting.

8. The “legitimacy of the Court depends upon
[the public belief] that its decisions are principled,
objective and just.” Sathe, note 1 above, page 22.
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INDIA'SLEGAL FRAMEWORK FOR MANAGING ENVIRONMENTAL POLLUTION

Itis clear that India has not lacked for
environmental authority to attack its grow-
ing pollution. The authority startsin the
Indian constitution. Part X| establishes the
relationship and relative authority of the
parts of India’s government. Constitution-
ally, the central, or Union government of
India has legidlative authority over func-
tions such as defense, foreign affairs,
interstate transportation and other issues
that are considered to transcend state
interests. States have exclusive power to
legislate on local issues. A “Concurrent
List” enumerates matters for which central
and state legislatures have overlapping and
shared jurisdiction. The city of Delhi isa
“Union Territory,” one of seven territories
administered by the Union government. In
1991, the 69th Constitutional amendment
gave Delhi a Legidative Assembly.

India’s earliest air pollution legidlation,
the 1981 Air (Prevention and Control of
Pollution) Act, is rooted in the central

Delhi alone were on the order of 3.5-14
billion Indian rupees (Rs), or approxi-
mately US$100-400 million.®

Industria, residential, and transporta
tion sources all contribute to the problem.
But in recent yearsthe largest share of the
responsibility—60-70 percent of total
pollution—has been attributed to trans-
portation, reflecting Delhi’s considerable
population growth.*

When India won independence from
Great Britain in 1947, Delhi’s population
was about two million. Transportation
waslargely in theform of foot, bicycle, or
animal-drawn conveyance. Recent census
data shows the population has swelled to
14 million and is still growing. The num-
ber of motorized vehicles has aso sky-
rocketed. In fact, from 1980 to 2000,
motor vehicle registrations increased
three times as rapidly as population.

The mix of vehicles in recent years
includes buses, taxis, large numbers of
two-stroke auto-rickshaws or three whedl -
ers (small vehicles used as taxis or for
light hauling), two-stroke scooters, and
privately owned automobiles. Buses are
used so heavily that Delhi was ranked in
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government's power to make laws imple-
menting decisions taken at international
conferences, in this case India's participa-
tion at the United Nations Conference on
the Human Environment held at Stock-
holmin 1972.2 The 1981 Air Act created
central and state pollution control boards
and gave them authority over air pollution.
The initial concept of a pollution control
board was found in a 1974 act, but the
central board set up in that act was limited
to water issues. The 1981 act broadened
the discretion of the Central Pollution
Control Board (CPCB) to “lay down stan-
dards for the quality of air”; “advise the
Central Government on any matter con-
cerning the improvement of the quality of
air and the prevention, control, or abate-
ment of air pollution”; and “perform such
other functions as may be prescribed.”?

In the mid- to late 1980s, the Indian
Parliament enacted a number of other laws
that gave the government further authority

theworld’'stop 20 of public transportation
in 2002.5 But, as in the West, everyone
aspiresto own hisor her own vehicle, and
increasing affluence means that many can
achieve thisgoal.

The air quality deterioration is usudly
attributed not just to the number of vehi-
cles, but aso to the way they have been
built, maintained, and fueled. The vehi-
clespropelled by two-stroke enginesillus-
trate the public policy chalenge: Such
engines resemble those of highly ineffi-
cient lavn mowers, regularly producing
aily clouds smoke.® Also, these vehicles
account for 70 percent of the total vehicle
population in Delhi.”

Forming Air Pollution Policy

Concerned with growing pollution from
a variety of sources and a government
gpparently disinclined to ded with this
problem, M. C. Mehta asked the Supreme
Court to protect fundamental constitution-
al rights by, among other things, directing
government ministries and departments to
implement the 1981 Air Act in Ddhi. In
response to Mehtd's petition (the portion

to enact policiesto curb air pollution.
These included the Environmental (Pro-
tection) Act of 1986, the 1987 Air Act
amended, the 1988 Motor Vehicles Act,
and the 1989 Central Mator Vehicle

Rules. The 1988 Motor Vehicles Act and
the 1989 Central Motor Vehicle Rules
authorized the government to set standards
for vehicular emissions for manufacturers
and users.

1. See “Delhi,” Discover India,
http://meadev.nic.in/states/del/del.htm.

2. See S. Divan and A. Rosencranz, Environmental
Law and Policy in India: Cases, Materials and
Satutes (Oxford, UK: Oxford University Press, 2nd
Edition, 2002), 244. The delegation of executive func-
tions is permitted by Article 258(2) of the Constitu-
tion. Article 258(3) requires the central government to
compensate the states for the cost of carrying out these
delegated functions.

3. Itistrue that these provisions generally use the
word “may” rather than “shall” with afair inference
from this (at least from a U.S. legal point of view) that
these powers are permitted, not mandated.

regarding air quality—Mehta aso asked
for relief related to water pollution), the
Court began in 1986 to press Ddhi’s
administration to explain what it was
doing to reduce air pollution. Responsesto
the Court’s questions were filed in the
form of affidavits.

Sometime in the mid-1980s, quite pos-
sibly in response to the Court’s pressure
for answers, or perhaps on their own ini-
tiative, Indids centrd government (also
known as the Union government) and the
government of the Nationa Capita Terri-
tory of Dehi (the Dehi government)
began to announce a number of new poli-
cies. However, none of these had much
tangible impact. For example, in 1989, the
central government said it would raise the
penaty on owners of polluting vehicles.
This initiative failed because the Delhi
government lacked emissions testing
equipment to implement the new penal-
ties. In 1990, the centra government tried
again when it announced vehicular
exhaust emissions standards for smoke,
visible vapor, grit, sparks, ashes, and cin-
ders. These failed for the same reasons:
lack of testing equipment and testing stan-
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dardsthat were generally considered inad-
equate, easily manipulated, and often sm-
ply fraudulent.

Other effortsto limit vehicular pollution
were either dowed or watered down to the
point of being ineffective. In 1993, the
Ministry of Environment and Forests
(MoEF) natified (announced) the first set
of vehicular mass emissons standards for
India. MoEF was working from recom-
mendations made by a distinguished cen-
tral government—appointed committee,
established in April 1991 and headed by
H. B. Mathur, a professor at the Indian
Indtitute of Technology Delhi. The Mathur
Committee was given directions to recom-
mend vehicular mass emissions normsthat
would be put into place in 1995 and 2000,
but the emissons standards that were
eventually notified were a diluted version
of the committee’s recommendations and
more lenient than an initid proposa for
consideration put up by the Central Pollu-
tion Control Board. Under pressure from
the automobile industry, MoEF extended
the deadline for the diluted standards for a
year, to April 1996. Press reports from this
period indicate that the automobile indus-
try continued to lobby to further relax the
emissions standards set for 2000.

When the Supreme Court began to push
the government to act, however, it did not
start with vehicular pollution. The first
interventions by the Court were to force
relocation of hazardous, noxious, heavy,
and large polluting industries, aso caled
“category H,” from Delhi. The relocation
policy came out of the second master plan
for Delhi, a planning document that was
approved by the central government in
August of 1990.8 This plan identified cate-
gory H industries for removal from Delhi
within three years, by 1993. The deadline
passed but the industries stayed put. With
the Court's persistence, category H firms
werefinally moved by 1997.

With respect to vehicular pollution, the
Court managed three separate reform
effortsin the time period 1994-1998, each
derived amost entirely from policies that
had originated in the government but had
died on the vine. These were the phaseout
of leaded gasoline, introduction of pre-
mixed fuels for two-stroke engine vehi-
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cles, and the phaseout of 15-year-old com-
mercial vehicles. The policies regarding
leaded gas and premixed fuels met with
some resistance, but were adopted with
relatively few problems.

The higtory of the phaseout of 15-year-
old vehicles, however, was more troubled
and was a good example of the complicat-
ed back-and-forth between the Court and
the government. In October 1997, after
much prodding from the Supreme Court,
the Delhi government announced that 15-
year-old and older commercial vehicles
would be phased out by March 1998. But
only four months after this announcement,
facing parliamentary eections and pro-

Efforts to limit
vehicular pollution
were either
slowed or
watered down
to the point
of being

ineffective.

tests, the Delhi government withdrew this
policy initiative and said it would make an
“objective” decision later. On 28 July
1998, the Court ordered that the previous-
ly announced policy be implemented by 2
October 1998. In response to a plea from
the Delhi government, the Court later
extended the deadline to 31 December
1998—at which date these vehicles were
in fact phased out.

The apparent perception of certain
Delhi NGOswas that these amounted only
to piecemedl actionsand that pollution was
continuing to rise. In 1996, the NGO Cen-

ter for Science and Environment (CSE)
published the book-length report Sow
Murder: The Deadly Sory of \ehicular
Pollution in India.® CSE's report made the
case that Delhi’s high pollution was caus-
ing severe hedlth impacts and argued that
the fault lay in backward vehicular tech-
nology and maintenance, poor fuel qudlity,
and virtually nonexistent traffic planning.

Whatever the reason or motivation—
two observers believed it was in direct
response to the CSE report, but a justice
stated in an interview it was an indepen-
dent decision'®—on 18 November 1996,
the Supreme Court issued a notice on its
own initiative. It told the Delhi govern-
ment to submit an action plan to control
the city’s air pollution. In response, the
Delhi and central governments developed
their first comprehensive plans (in 1996
and 1997, respectively).

The Delhi government’s action plan
caled for the construction of aMass Rapid
Transport System (MRTS) and a high-
way bypass around Delhi.> MRTS would
dedl with the growing need for transporta-
tion and help reduce the use of private
vehicles. The bypass would reduce expo-
sureto out-of -state trucks and buses forced
to pass through Delhi. The plan also called
for improved vehicular technology and
fuel qudlity, increased use of CNG and
propane (and the financial incentives and
congtruction of necessary infrastructure to
make CNG and propane viable), restric-
tions on excessively polluting in-use vehi-
cles, further landscape “greening” of
Delhi, and aprogram for public awareness.
Once again, with one exception—aregula-
tion for stricter vehicular emissions
norms—good intentions faded into bad
practices. In early 1997, the Delhi govern-
ment announced that it would introduce
new vehicular normsin the capital in 1998
instead of 2000. The new normswere noti-
fied by the central government in March
1997. Aside from that, however, the Delhi
plan was ineffectud. Little was done to
implement the rest of it.

On 3 December 1997, MoEF issued its
own pollution plan for Delhi. The White
Paper on Pollution in Delhi with an Action
Plan outlined measuresto deal with vehic-
ular, industrial, water, and noise pollution,
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Motorized rickshaws in Delhi, such as
the one depicted here, often have highly
polluting engines. A move has been made
to phase out these engines.
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but its main focus was on transporta-
tion. Some of its proposals were very
similar to ideas in the Delhi govern-
ment’s action plan: a phasing out of old
vehicles; a possible phaseout of two-
stroke vehicles, including two and three
wheelers; improved traffic flow; a
bypass around Delhi; a mass rapid tran-
sit system; improved fuel quality; and
the introduction of CNG-fueled buses.
In addition, MoEF offered a timetable
for achieving the proposals.

The Court used the release of the
MoEF white paper to step up its pressure
on India's central government. Most
importantly, it directed MoEF to use its
authority under Section 3(3) of the Envi-
ronment Protection Act to establish a

committee to monitor the implementation
of the white paper and to suggest other
policies to control pollution. This com-
mittee was the Environment Pollution
(Prevention and Control) Authority
(EPCA). This was not the firgt time that
the Court had called for a statutory com-
mittee: The Saikia Committee, named
after its chair, retired Supreme Court Jus-
tice K. N. Saikia, had been constituted in
March 1991 to devise asolution for vehic-
ular pollution in Delhi .3
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However, the emergence of EPCA
marked a mgjor turning point. While the
Saikia Committee is widely regarded as
having been ineffectual, EPCA proved to
be a mgjor powerhouse. It was helped in
this because it had a clear mandate from
the Supreme Court. The Court needed
EPCA because the issues before it were
highly technical and because it was con-
cerned that the adversarid nature of the
hearings before it rendered them less use-
ful. Indeed, one view expressed by an
insder to the process was that EPCA was
established directly in response to govern-
ment complaints that the Supreme Court
was overstepping its bounds and making
policy decisons in place of the govern-
ment.”* Not only was EPCA empowered
to consider policy and provide specific rec-
ommendations, but its composition pro-
vided alimited forum to feed in the points
of view of at least some of the relevant
stakeholders. While EPCA was admittedly
not broad based, its members included
government officias, a representative of
Maruti, an automobile manufacturer that
was a the time government owned; and a
public member from the Center for Sci-
ence and Environment (CSE).

One of its defining characteristics was
its leadership under Bhure Ld, a well-
respected, long-time senior civil servant
who could hold his ground but was also a
talented consensus builder. Indeed, EPCA
iswidely known in India as the Bhure La
Committee. One source characterized him
as a“steam engine” and another from the
automobile industry as a “grest man.”°
Perhaps because of Bhure Ld’s leader-
ship—and despite the disparate points of
view that committee members represent-
ed—EPCA admogt aways acted unani-
mously. EPCA met once a week and
reported back to the Court at regular inter-
vas. In many meetings, the committee
heard from stakeholders who came to pre-
sent data and information or argue for one
position or another.

From the start, EPCA monitored the
implementation of the Delhi government
action plans and MoEF's white paper. It
also went on to suggest additiond policies
and act as a fact-finding body for the
Court. In its first progress report, EPCA
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pointed out the limitation of the govern-
ment’s proposals as they did not deal with
old, in-use vehicles or the tremendous
increase in new vehicles. EPCA advised
that more drastic measures were warrant-
ed, namely that dl taxis and autos switch
to clean fud, dl 8-year-old (or older)
buses except those on clean fuel be
banned, and, most dramatic, that the entire
bus fleet be shifted to a single fue—
CNG—by 31 March 2001. Previous plans
would only have encouraged the use of
clean fuels in public transportation. The
Supreme Court adopted EPCA's recom-
mendation as a mandate in its seminal 28
July 1998 order.

For the most part, the Court stayed
faithful to the recommendations of
EPCA—on which it relied heavily for
technica support—and closely tracked its
orders with existing government policy.1
Over the next few years, on EPCA’s sug-
gestion, the Court ordered improvements
in emissons standards and fuel quality.
But the shift to CNG proved to be the most
controversia change.

The Shift to CNG

A review of the record would appear
to refute the popular belief that the idea
of using CNG for transportation origi-
nated with the Supreme Court. The actu-
a circumstances illustrate a complex
process of vetting solutions and working
out agreements.

In fact, discussons about vehicular
applications of CNG started at least as
early as 1988, growing out of a World
Bank study. At that time, the state enter-
prise Oil and Natural Gas Commission
introduced CNG on an experimental basis
in its own vehicles. In 1992, the Gas
Authority of India Limited (GAIL) and
the Indo-Burma Petroleum Company
Limited attempted to popularize the use
of CNG in Mumbai, Baroda, and New
Delhi. GAIL floated long-term plans to
convert bus fleets to CNG in cities along
the Hazira-Vijaypur-Jagishpur pipeines
(which did not include Delhi). The Delhi
transport authorities converted five buses
to CNG in 1992 and, by 1994, claimed
the success of a pilot project for 40 vehi-
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cles. In 1994, the Delhi government said
it would open more CNG outlets and pos-
sibly subsidize the cost of CNG conver-
sion kits.

In the early 1990s, the Saikia Commit-
tee dso suggested CNG as an dternative
vehicular fuel on the basisthat it was less
polluting, cheaper, and morewidely avail-
ablein the country than petrol or diesdl. In
response, the Supreme Court ordered that
al government cars switch to CNG. But
the Saikia Committee recommendations
illustrate process obstacles that became
apparent as ideas started to be trandated
into policy and then implemented. The
initiative short-circuited when it became

For the most part,
the Court stayed
faithful to the
recommendations
of EPCA and closely
tracked its orders
with existing

government policy.

clear that there were not enough CNG
conversion kits or retail outlets. None of
the early proposals took into account the
substantial sequencing problems inherent
in introducing new technology: Increased
demand for CNG could only be satisfied
with in-place CNG infrastructure in the
form of pipelines and filling tations,
which were difficult and expensive to
ingall, and manufacturers were unlikely
to produce new CNG vehicles without
demonstration of increased demand.

Even the Court’'s 1998 order did not turn
things around. Despite the clarity of the
order, responseto it wasnot so crisp. Inthe
first year following the order, the Dehi
government gave verba support to the
Court but little happened beyond a single
CNG bustrid.” The experience gained in
previous CNG bus trials done in the early
1990s was ignored. In part this could be
atributed to a change in government: The
Indian National Congress party (the Con-
gress party) defeated the incumbent
Bharatiya Janata Party (BJP) in November
1998 to form a new government in Delhi.
India'scentral government also announced
its support for the Supreme Court directive
but did little to help implement it.8 Very
little happened for the better part of two
years, despite EPCA's continued efforts to
monitor progress in the implementation of
the Court’s order and coordinate among
different government departmentsto try to
move the process along.

As the CNG conversion deadlines
approached and the Supreme Court made
clear the seriousness of itsorders, afurious
debate and blame-game ensued. Some key
stakeholders became active for the first
time. Private bus operators claimed in
interviews that they had not previoudy
known about the litigation or the Court's
orders. In January 2001, dmost two-and-
ahaf years after the Supreme Court judg-
ment, they asked the government to
request from the Supreme Court an exten-
sion for bus cornversion.’® The operators
pointed out that CNG bus technology was
untested and that CNG filling stations
were not available in adequate numbers.®

The Supreme Court demanded addi-
tiona affidavits from the parties and asked
specificaly what efforts had been made to
dateto carry out itsorders. It told the Delhi
government to file a status report detailing
what it had done to implement the conver-
son order; ordered bus manufacturers
Telco and Ashok Leyland to report ontheir
ability to manufacture CNG buses; and
directed gassupplier GAIL to report onthe
number of available CNG outlets? As it
became clear that few private operators
had converted their buses to CNG mode,?
the Supreme Court mandated the Delhi
government to register only CNG buses

ENVIRONMENT 29



(whether old or new) and ordered the pri-
vate bus operatorsto place ordersfor CNG
parts and buses® The Court apparently
found the availability arguments persua
sive and granted a limited extension to the
31 March 2001 deadline. Only groups that
had ordered CNG buses and were awaiting
delivery, especidly those that supplied
school buses, were granted an extenson
until the end of September 2001.%

But the Court aso clearly placed the
responsibility for making the extension a
success on the Dehi Transport Depart-
ment. On 31 March 2001, the government
reported back that as of 30 March, orders
had been placed for 2,800 new buses and
the conversion of 350 buses.®® Only these
operators—who amounted to about 25
percent of Delhi's bus force—were
allowed on theroads after 31 March 2001.

As the number of buses on the street
declined, frustrated commuters set fire to
buses and threw stones?® The Delhi and
central governments again sought to dis-
suade the Court from its CNG decision.
This time, they asked the Court to define
“clean fuel” more precisdy. The central
government argued that low sulfur diesel
(LSD) should be placed in this category.
The Court sent thisto EPCA for examina
tion.?” EPCA's response—that only CNG,
liquefied propane gas (LPG), and propane
were environmentally acceptable fuels for
Delhi—was highly influenced by evi-
dence of rampant and uncontrollable fuel
adulteration, largely from government-
subsidized kerosene.®

Despite EPCA’s recommendation, on
13 September 2001 Indid's central gov-
ernment appointed a committee headed
by R. A. Mashelkar, the Director Genera
of the Council for Scientific and Industri-
a Research (CSIR). The Mashelkar Com-
mittee’s assignment was to recommend
an appropriate auto fuel policy for the
country. It was tasked to find a cost-
effective, practica, redigtic, and achiev-
able way to reduce pollution.® The
Mashelkar Committee’s interim report
recommended that the central government
should only decide the vehicular emis-
sions standard and not the type of fuel or
a particular technology. However, the
Supreme Court rejected the Mashelkar
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Committee's recommendations. From the
Court’s point of view, this was too little,
too late, and it failed to grapple adequate-
ly with the persistent problem of adulter-
ation. Nevertheless, the Court agreed to
extend the deadline to 31 March 2002,
expressing concern about the adequacy of
CNG supplies for the transportation sec-
tor and the impacts on commuters.

On 5 April 2002, frustrated by delays,
the Supreme Court scolded the Delhi
administration for stalling and issued
another important order. It directed the
immediate installation of 1,500 CNG
buses and the replacement of 800 diesdl
buses per month beginning 1 May 2002. It

It is unclear why
the government
eventually got
behind the
Supreme Court
orders and ensured

their implementation.

did so after confirming with the two main
manufacturers of CNG-equipped buses,
Ashok Leyland and Telco, that this sched-
ule was feasible. Furthermore, the court
ordered that the transport sector should
have priority access to CNG supplies in
case of a shortage. Any diesd bus that
ignored the order was to be subject to a
heavy, daily fine (500 Rs. (about US$12)
per day for the first 30 days and 1,000 Rs.
(about US$24) &fter) until compliance.
The Supreme Court aso fined the centra

government 20,000 Rs. (about US$476)
for repeatedly delaying the process.® (The
converted figures above might be consid-
erably larger when cdculated a purchas-
ing power parity: Experts often calculate
the purchasing power of the rupee to be
between two and five times higher than its
exchange rate value.)

On 6 April 2002, nearly 7,000 diesdl
buses, about half of Delhi’s bus fleet, went
off the road because of the Supreme
Court's decision. However, in the follow-
ing month, Delhi received an increased
supply of CNG, and by December 2002 dl
diesd city buses converted to CNG.

It is unclear why the government even-
tually got behind the Supreme Court
orders and ensured their implementation.
One high-ranking government official said
the government did so once it redized that
the Court was serious and was not going to
changeits order.3? At this point the govern-
ment had the option to implement the
order or face contempt of court proceed-
ings. Another reason may be that overall
public awareness and the public's support
for the Court kept the government from
taking the unpopular step of defying the
Court. The fines imposed (and collected)
on public and private operators a so helped
to hasten the conversion.

The Role of Stakeholders
and the General Public

The entire population of Dehi was
affected by the Court’sdecisions, but arel-
aively small number of stakeholders actu-
dly played a role in the ddiberations.
These included representatives of the
NGO community who asserted themselves
into the debate, some persons and industry
groups affected in one way or another by
the Court’s orders, and opposition politica
parties. But forma consultation with the
public was not evident from the record,
athough the need to do so was remarked
on a various times by members of EPCA
and by the Court.®

Two NGOs were prominent players.
Mehta, the public interest lavyer who
started this process, played an activerolein
the litigation for at least 10 years. CSE
entered the fray with the publication of
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Sow Murder. Thereefter, CSE monitored
the Court proceedings, brought the issues
into the public domain, and provided data
and information at critical points. For
example, during the debate about possible
adulteration of low- and ultralow-sulfur
diesdl, CSE deliberately adulterated diesdl
and sent the sample to labs that were
tasked to monitor fue quality. When the
labs reported no adulteration, the technical
difficulties of assuring that clean fue
would stay clean had been clearly demon-
srated. But CSE dso played an insde
role; the head of CSE at that time, Anil
Agarwal, was the “public’ member of
EPCA and participated in its ddliberative
process. (Agarwal died in early 2002; his
successor at CSE, SunitaNarain, also took
up his position on EPCA.)

The press covered each step of this
process extensively. Indiahas alarge num-
ber of newspapers, published in English,
Hindi, and other locd languages. From
time to time, newspapers identified pollu-
tion problems and criticized the authori-
ties for failing to act decisively on them.
But in the heat of the CNG battle—when
bus operators went on strike or the number
of available buses was reduced—the press
lambasted authorities for inconveniencing
commuters and school-going children.

Some in private industry understood
the importance of the case and moni-
tored it from its relatively early stages.
Some retained legal counsel throughout
the proceedings. Other stakeholders,
particularly the private bus operators,
were late in joining the battle; they
argued that they did not know earlier
about the litigation or its potential
impact. When they did engage, they felt
frustrated by their lack of access to
EPCA and the amicus curiae—a lawyer
appointed by the Court to speak for the
people. They aso felt strongly that the
Court did not appreciate their plight.
Eventually, the bus operators hired coun-
sl and appeared before the Court, but
they continued to believe that they had
been made scapegoats for a wider prob-
lem. They argued that the contribution of
private buses to pollution was not signif-
icant compared to the sheer number of
other vehicles on the roads of Delhi.**
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A case can be made that the public at
large did not have a very strong rolein the
Court proceedings or the decision process.
To some extent, Mehta and CSE repre-
sented the interests of some parts of the
wider public, and CSE made efforts to
bring the issues into the public domain.
However, both were sdlf-appointed, and
they did not engagein public consultations
as they formulated their postions. No
organized group represented other points
of view, such as the interests of the bus-
riding public. At various points, EPCA
tried to inform the public through media
advertisements (for example), but none of
this could be truly characterized as two-
way communication. The amicus curia€'s

responsibility was to speak for unrepre-

sented views before the Court and to
review the many affidavits filed with the
Court.® But there was never a systematic
effort to keep the public a large abreast of
judicia developments or encourage com-
ment on the various options considered,
except asreported in the press. However, it
should be said that the Indian Parliament
does not have agood track record for pub-
lic outreach.

Finally, many of these issues got
caught up in electora palitics, asthe two

Most taxis in Delhi were also converted
to run on CNG.
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magjor Indian parties repositioned them-
selves at various times. For example, BJR,
the opposition political party in Delhi,
became spokespeople for transporter
unions that were againgt the introduction
of CNG. However, the Congress party,

which was the ruling party at the time,
also saw and tried to expl oit opportunities,
particularly when the bus operators went
on strike and angry commuters burned
buses and talled traffic.

None of that should be surprising. The

issues were controversd and the debate
heated. What should be noted is the appar-
ent tension between political motivations
and an underlying commitment to the
sanctity of the Court process. Two exam-
ples illustrate this: In one, the diesd bus

drivers went on drike, backed by BJP
party member Madan La Khurana. They
demanded that the central government
issue a lav declaring existing diesd a
clean fuel % Taxi and auto-rickshaw own-
ers aso went on strike3” Despite intense

lobbying and the threat of civil disruption,
the government decided against this
course of action. The second example
came during a very hesated debate about
the CNG policy. Prime Minister Ata
Bihari Vgjpayee decided not to back the

passage of alaw that would alow existing
diesel vehicles to operate on Delhi
streets® The central government was
under substantial pressure and could have
argued that it was lega to override the
Court. But in both instances, the govern-



ment chose not to confront the Supreme
Court and let the policies in question
stand, possibly because public avareness
on this issue made such a confrontation
unpopular. This may provide insights into
the larger framework within which al of
these ingtitutions work in India, including
abasic repect for rule of law and adisin-
clination to cause damage to the very gov-
ernmental fabric.

Judging the Efficiency
of the Policies

Oneof the strongest attacks on the CNG
decisonisthat it is not economicaly effi-
cient to force al commercia vehicles to
use a single technology. The Mashelkar
Committee and critics such as Ranjan
Bose, senior fellow at The Energy
Research Ingtitute (TERI), and Dinesh
Mohan, Henry Ford Professor for Biome-
chanics and Transportation Safety a the
Indian Institute of Technology Delhi,
argued for amultiple fuel policy in which
private vehicle operators would decide
which technology to use as the most cost-
effective way to come into compliance
with government requirements. In their
view, the government’s role would be con-
fined to enforcement. They expressed pub-
licly and in interviews that the Court had
mede a substantial mistake on thisissue.

But criticism of the choice of a single
technology was not confined to Indian
experts® The Indian press reported that
World Bank experts expressed skepticism
about the CNG decisions. A World Bank
study warned about the importance of
favorable fuel-pricing policies, the devel-
opment of suitable infrastructure, and the
dangers of retrofitting older vehicles®
And ill another argued that the solution
to vehicular pollution problems is “sector
reform” by eliminating subsidies that
motivete adulteration of clean fuels with
cheaper ones, for example!

However, the evidence shows that fun-
damenta reforms like removing subsidies
for kerosene were not politicaly feasible,
certainly not in apredictable timeframe. In
any case, conditionsin Delhi werefar from
ideal and not conducive to solutions that
might have worked in more developed
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countries. Research has demonstrated that
Indian environmental regulatorswerefully
aware of the many approaches that could
have been taken to control vehicular pollu-
tion and had, in fact, tried a number of
them. However, few of these efforts bore
fruit. India had a particularly hard time
mounting effective enforcement. In the
end, it was this experience that pushed
EPCA and the Court to the CNG solution.

Effortsto crack down on heavily pollut-
ing vehicles using inspections were under-
taken sporadicaly for at least 15 years.
There have been tough fines on the books
snce 1988, and at various times even
stiffer penaties were threatened, including

Critics expressed
publicly that
the Court
had made
a substantial
mistake

on the issue.

impoundment and permanent confisca
tions of vehicles (following multiple
offenses).

The Pollution Under Control (PUC)
program illustrates the limitations of an
approach designed for better in-use per-
formance. The Centrd Pollution Control
Board and the Ministry of Road Transport
and Highways set up this program to iden-
tify the most heavily polluting vehicles,
then require that they be repaired or
retired. The difficulty isthat PUC tests are

easily manipulated.®? And, it is arguably
even easer and more straightforward sim-
ply to bribe the tester.®

The Court and its advisors could turn to
other fuel-policy experience to inform
their policy deliberations. The experience
removing lead from petrol and the intro-
duction of premixed fuels demonstrated
the need for simplicity in regulatory
change. In both cases, while the technical
challenges of making the change were eas-
ier to overcome than the decision to shift
commercid vehicles to CNG technology,
the effort to achieve them was nevertheless
considerable. Lead was removed from
gasoline by early 2000 under Court order.
This was a success story but some prob-
lems were encountered that foreshadowed
difficultiesin introducing CNG into Delhi.
At some stages, there were not enough fill-
ing stations pumping unleaded petrol to
meet the growing consumer demand. This
encouraged some motoriststo disable their
catalytic converters.#

The second experience was the require-
ment that two-stroke engines use premixed
fue (petrol mixed with the proper 2 per-
cent lubrication oil). The purpose of this
was to reduce the problem of excess lubri-
cant, whichishighly polluting. Many two-
stroke vehicle owners were adding as
much as 5 percent oil—two-and-a-half
times the appropriate amount—which
caused significant pollution. Because two-
stroke engines powered about two-thirds
of Delhi’s vehicle fleet in the mid-1990's,
premix was an important reform.* This
was not only a much easier change to
make than the switch to CNG, it actually
benefited vehicle owners: Excess use of oil
causes deterioration of vehicle perform-
ance. Because the economics of introduc-
ing new technology were largely favorable
and compliance with the program did not
require vehicle owners to make a substan-
tia investment, the change could be made
without much friction.

The dicking point for the Supreme
Court in the debate on clean fuels was per-
vasive fud adulteration. As early as 1994,
a survey concluded that highly subsidized
and therefore cheaper kerosene was being
used as a substitute for diesel. Adulteration
is very hard to fight. It can take place a
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many stages of the supply chain: a the
refinery gates, during transport to retail
outlets, at retail outlets, and by operators of
diesdl vehicles. Bus operators siphon off
significant amounts of diesel—which they
sdll—and substitute kerosene to make up
the difference*® The evidence before the
Court and EPCA wasthat kerosene cauises
relaively little damage to diesdl vehicles,
and as a result, owners have no incentive
not to use it (and every incentive to save
money), even though it is harmful to the
environment. EPCA aso heard alegations
that even worse adulterants such as waste
solvents had been introduced into trans-
port fuels.#

The proponents of the more efficient
multiple-fuel policy were never able to
provide a cogent response to the adulter-
aion question. This is ultimately why the
Court chose CNG, agaseousfuel that can-
not be adulterated.

In the end, the experience with PUC
and other attempts to regulate polluting
vehicles demonstrated the shortcomings
of policies that might have been more
efficient under more ideal circumstances.
It might have been more efficient to iden-
tify vehicles that were the worst polluters
than to make a blanket judgment and ban
al older models—but it is far easier to
fake an emissions test than a vehicle's
age. If increasingly clean fuels were put
on the market, they might be a more €ffi-
cient way of reducing particulate emis-
sions—hut there is smply no way to
assure they would not be adulterated with
kerosene, so long as kerosene subsidies
remain in place.

Long-Term Impacts
on Governance and Regulation

What are the long-term consequences
when a court assumes the responsibility to
sort out environmental protection options
and force the government to implement its
existing policies? On the one hand, it isnot
unusud for courtsin Western democracies
to hold government bodies accountable.
Much of the U.S. Environmental Protec-
tion Agency’s (EPA) regulatory agenda is
set by mandatory duty lawsuits in which
thefederal courts put the government on a
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schedule to achieve deadlines set in envi-
ronmentd laws. Like the Delhi litigation,
these cases are generdly brought by sdf-
appointed public interest groups.

On the other hand, the Indian Supreme
Court in this case did not merely take the
government to task for its failures. Gov-
ernment experts essentialy became advi-
sors to the Court as it drove policy imple-
mentation forward. In contrast, the initia
role of U.S. courtsisto determine whether
mandatory deadlines established in the
lawv have been violated and to establish
and oversee a schedule in which a federd
agency makes progress toward meeting
those deadlines. In the U.S. system, the
court’s next opportunity to examine the
regulations comes after they have been
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fully promulgated and, even then, the stan-
dard of review is generadly whether EPA
has been arbitrary and capricious in its
implementation of the relevant law.
IntheIndian casg, if society increasing-
ly looks to the Court rather than to the
government to make environmental policy
decisions, it is necessary to ak if thisisa
good outcome. The redlity in India seems
to be that the bodies charged with envi-
ronmental regulation lack the politica will
to effectively implement policies, no mat-

Vehicle emissions inspections in Delhi
were found to be easily manipulated and
therefore an unreliable means to reduce
pollution.
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Advocates hope that the actions of the Supreme Court will help to clean up the polluted
air in Delhi—seen here obscuring a sunset over the city—and begin a new approach to
environmental issuesin India.

ter how well they have been thought
out. They seem to lack regulatory self-
confidence—or even much practice in
the actual act of regulating.

One possible outcome is that the appro-
priate agencies of the Indian government
will gain confidence from the Supreme
Court’s successes. In the fal 2003 Indian
eections, numerous politicians, many of
whom at various points fought the CNG
decison, took public credit for Delhi’s
cleaner air. The entire experience could be
a lesson that bold action to manage diffi-
cult pollution problems will be rewarded.
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The exigting environmenta authorities in
India might be encouraged not only to
announce standards but aso to enforce
them. Today, India is considering whether
to consolidate various EPCA-like commit-
tees and to form them into an EPA-like
regulatory body. If this happens, and the
new body is empowered to make and
enforce real decisions, the Supreme
Court’s role will have been beneficia for
Indids long-term environmenta regula
tion prospects.

The other, less optimistic possibility is
anadogous to using a crutch and letting

muscles atrophy. The regulatory muscles
of the Delhi and central authorities have
not been exercised directly. At each critical
point, the Court stepped in and relieved the
authorities of the burden of moving for-
ward on their own steam. While the gov-
ernment did, at two important points,
demondtrate its backbone by choosing not
to overrule the Supreme Court in response
to politica pressure, it did not take affir-
mative actions to move events toward a
successful regulatory conclusion.

Many believe that the Court acted with
relative restraint even in its most dramétic
and controversd decision, the order to
shift public vehiclesto asingle fud. It did
not act precipitoudy, and it mostly relied
on experts. Much of its effort involved
pushing the government to implement
aready-announced policies that had lain
dormant or had been deferred. Options
were vetted by EPCA (and before that by
the Saikia Committee). In this respect, the
Court may have provided a model for a
more conventional regulatory process. In
addition, the success of the CNG program
could invigorate regulatory bodies and
give them confidence that the policiesthey
developed were worth implementing. If
this is the case, the net effects of the
Court’'s actions will prove beneficia to the
evolution of more mature regulatory insti-
tutions and processes.

However, athough the Court relied
largely on government anadysis and exist-
ing policies as it made its CNG decision,
itisnot clear that this same discipline has
continued into the most recent activities
of the Court—including instances in
which the Court has focused on very
small details of policy implementation.
Many such instances seem increasingly
far afield of the origina set of issues. For
example, the Court seemsready to adjudi-
cateissues such as CNG pricing and inter-
city transport. While these matters are
indirectly related to the core issues before
the Court, it can be argued that the leg-
islative branch would more properly
decide them. In fact, many Indians—
including NGO advocates—have ex-
pressed such concerns. It isnot hard to see
how the Court could become a victim of
its own success and push too hard on
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issues that are really beyond its technical
competence. And thisis not asituation in
which relying on the competence of the
EPCA will necessarily remedy the basic
inappropriateness of diverting these sub-
stantive decisionsinto ajudicia body.

Lessons for Neighboring
Countries

Much of the international attention to
the Delhi experience has focused on the
litigation and its outcome. Little, howev-
er, has been said about the surrounding
institutions or the role of the government
in its various facets, including commit-
tees such as EPCA. As aresult, there are
similar lawsuits in Bangladesh, Pakistan,
Sri Lanka, and Nepal asking the courtsto
act where the government has not. Often,
theIndian caseiscited aslegal precedent.
In some of these cases, the country’s
highest court has issued orders, but such
orders have been entirely or selectively
ignored by the government or the public.
When this has happened, lawyers and
public interest organizations that have
brought such cases are understandably
frustrated and now seek alternatives. The
Lahore High Court in Pakistan has estab-
lished a quasi-judicual, EPCA-like com-
mittee to try to develop consensus on the
outstanding issues.

Based on the evidence in India and in
other counties, several factors are highly
relevant to observers and would be
extremely helpful to those who seek to
emulate the Delhi experience.

First, a dependable decisionmaker
must exist—a body that commands
respect and has the requisite indepen-
denceto order the necessary environmen-
tal reforms. In India, this was the
Supreme Court. The Court enjoyed a
unique status in Indian society, such that
even very high-ranking political officials
would think twice about resisting once
the Court had clearly acted. The Indian
Supreme Court was able to navigate Indi-
an tradition and itslegal and political cul-
ture and knew where the boundaries of its
authority lay. Do analogous bodies exist
in the other societies that are looking to
the Indian experience? Many countries
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around the world have a high court that
enjoys this status. But not every country
has independent courts: Judges in some
nations are subservient to the political
process and some even receive political
training to assure that their results will be
in line with officia doctrine. In particu-
lar, someAsian countries have little expe-
rience functioning under a law-based
society. In those places, some other body
with the social and moral authority to act
may need to take the lead.

It isalso important to consider the gen-
eral milieu in which the decision body
works. India's government was unwilling

Countries should
only consider
environmental tools
that are consistent
with their prevailing
technical and
institutional

realities.

to defy the Supreme Court at critica
junctures. Perhaps officials recognized
that to do so could damage the fragile
foundations on which its democracy
rests. Events that unfolded in the United
States in the mid-1970s, during the final
days of the Watergate crisis, may illus-
trate this point. On 24 July 1974, Presi-
dent Richard Nixon chose to turn over
incriminating tapes rather than defy a
unanimous Supreme Court order, despite

the fact that he commanded the armed
forces and the Court had only afew, gen-
eraly unarmed marshals. The issue at
stake was not relative power but the basic
foundations on which the society rested.

Perhaps in the Indian context, the
importance of an independent judiciary
was heightened by a strong sense of his-
tory. Indira Gandhi’s emergency period,
in which she tried to rein in the Courts
and limit personal freedoms, is remem-
bered many years later with bitterness.
Indians teke great pride in having the
world's largest democracy. Where there
is no similar tradition of an independent
judiciary or alaw-based society, a single
caseis unlikely to reverse history. Part of
the challenge in such countries may be
not only to bring these kinds of cases but
also to educate judges and the public.

Second, countries should only consid-
er environmental tools that are consistent
with their prevailing technical and insti-
tutiona redlities. These redlities include
the strength and performance of existing
enforcement procedures and whether
there exists a culture of compliance. For
example, it is possible to set performance
standards in the United States where
thereisrelatively consistent enforcement,
trangparency of emissions information,
and many “eyes’ to watch for potential
offenders—including the prospect of cit-
izen enforcement suits.

In India, an on-the-ground, redlistic
appraisal of the situation led EPCA and
the Court to conclude that fuel adulter-
ation was almost unavoidable. India has
not had dependable environmental
enforcement, in part because there are not
many people assigned to such issues, and
because the lower courts, to which most
cases would be brought, are extremely
slow to act.*® Faced with thiskind of per-
vasive temptation to cheat, it was reason-
able to conclude that a performance stan-
dard was doomed to failure. EPCA and
the Supreme Court took a redlistic
response to the facts.

Third, no court in any country acts in
an ingtitutional or political vacuum. Any
country that seeks to replicate the Delhi
process must understand how its judicial
branch’s actions fit into the larger milieu
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of people and ingtitutions. Are there other
parts of government or society in general
that support its activities or act as “watch-
dogs’ against officia inaction or even
intentional failure to implement the laws?
Isthere somelevel of transparency so that
decisions cannot be sabotaged outside of
public view? India has the advantage of a
very open press and an independent NGO
community. The Court’'s decisions were
reported in the press, and the govern-
ment’s failures were also subject to lively
comment. CSE could generate indepen-
dent research and disseminate it, and its
reports reached a wide audience. Indeed,
CSE very adraitly fed its findings to the
press, to assure that they would receive
atention. Not al of India’s geopoalitical
neighbors enjoy all these factors.

Conclusion

Much as one would like to believe it
possible, an expansive and far-reaching
change in society—such as cleaning the
air of Delhi or even the more limited but
still daunting task of shifting commercia
vehicles to CNG—cannot originate from
a single body acting aone. Too many
parts of society must play a role in the
change and must acquiesce and change
their own practices and habits.

The Supreme Court’s orders were suc-
cessful at least in part because the Court
seemed to be at the same time reflecting
and driving a wider agreement within
society that the air quality in Delhi was
unacceptable. India had been through the
searing experience of the 1984 Bhopal
gas tragedy—in which an accidenta
release of toxic gas killed more than
8,000 people and may continue to affect
people in the area today—which no
politician could ignore. And India's pol-
lution was coming to the attention of the
international  community. Perhaps the

time was right for the Court to act. The
guestion we cannot answer is why the
time was not right for the government to
act without Court interference. Neverthe-
less, Indians may hope that the experi-
ences of recent years will embolden their
elected government to fulfill its rightful
role in protecting their environmental
well being.
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