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PURPOSE: The purpose of this AAPD is:

1) To inform USAID contracting staff that the Acting Administrator approved an
Action Memorandum, entitled “Expedited Acquisition and Assistance Procedures
for Activities and Programs Related to Tsunami Relief and Reconstruction,”
dated February 1, 2005, and signed on February 4, 2005, by Frederick Schieck,
Acting Administrator (the “Action Memorandum?”); and

2) To inform USAID contracting staff that the Administrator approved an Action
Memorandum, entitled “Worldwide Competition for Tsunami-Related Contractual
Activities,” dated April 26, 2005, and signed on May 5, 2005, by Administrator
Natsios (the “Untying Memorandum”);

3) To provide implementation guidance for using the various waivers and
exceptions, approved by the Acting Administrator, to facilitate and expedite
implementation of programs and activities in South and Southeast Asia. These
are programs that are undertaken under the policy-setting and operational
guidance of the Tsunami Relief and Reconstruction Task Force, the Bureau for
Asia and the Near East, and the Bureau for Democracy, Conflict, and
Humanitarian Assistance.

BACKGROUND:

The Acting Administrator, in the Action Memorandum (Attachment 1), approved the
following recommendations:

A. Approval of Obligations Not Covered by Existing Strategic Objectives (SOs);

B. Authorization for Other than Fully Competitive Procedures for Both Grants
and Cooperative Agreements;

C. Authorization for Other than Full and Open Competition for Contracts; and

D. Source, Origin, and Nationality Blanket Waiver.

The Action Memorandum contains the Issue for Decision, the Essential Factors, a list of

Recommendations, and the Administrator’'s Determination and Finding “Regarding
Expedited Procurement Procedures for Programs and Activities Related to Tsunami
Relief and Reconstruction” within the initial mandate of the Tsunami Relief and

Reconstruction Task Force (TRRTF) and the TRRTF’s successors, the Bureau for Asia

and the Near East (ANE) and the Bureau for Democracy, Conflict, and Humanitarian

Assistance (DCHA). The waivers approved by the Acting Administrator in that Action
Memorandum are available to, and may be exercised by, the ANE and DCHA Bureaus

and those operating entities implementing programs and activities in South and
Southeast Asia that were initiated under the original mandate of the TRRTF or its



successor organizations.! Please read Attachment 1 very carefully and be familiar with
its contents.

Note that the list of actions recommended and encouraged to be pursued in such
acquisition and assistance includes making maximum use of wholesale instruments,
such as grants-under-contracts, umbrella grants, leader/associate assistance
instruments, indefinite quantity contracts, and other arrangements designed to provide
fast-track assistance and contracting.

The Untying Memorandum (Attachment 3) is more fully discussed in Section D below.
GUIDANCE ON THE USE OF WAIVER AUTHORITIES:

M/OAA and the Office of the General Counsel, Acquisition and Assistance (GC/A&A)
provide this “Guidance” to contracting and assistance personnel in preparing and
awarding contracts and assistance awards for work relating to the Agency’s response to
the Tsunami crisis in South and Southeast Asia. This Guidance is developed in
accordance with language provided in the Action Memorandum.

Applicability: The authorities approved in the attached Action Memorandum are
available for use for acquisition and assistance (A&A) actions carried out by USAID in
response to the Tsunami crisis in South and Southeast Asia only. The ANE and DCHA
Bureaus have determined that any USAID operating unit approving Tsunami-related
activities may apply its existing activity approval authorities to use the expedited
procedures. (See ADS 201, Programming Policy, for activity approval documentation
requirements, and ADS 103, Delegations of Authority.) However, the operating unit
must ensure that the following statement, or a statement substantially the same as the
following, is incorporated into the request to the pertinent Contracting Officer (CO) or
Agreement Officer (AO). The operating unit must specify which Recommendation(s)
is/are being invoked.

Recommendation(s) in the “Expedited
Acquisition and Assistance Procedures for Activities and Programs
Related to Tsunami Relief and Reconstruction” apply to this activity.

In order for COs and AOs to easily locate the above statement, requesting officers
should try to include it in the same place each time in the request. For activities in A&A
on the Web and/or requests in A&A NMS, the requestor in the operating unit should
include this statement in the Planning Module, under the Request Description field. In
Modified Acquisition and Assistance Request Documents (MAARDSs), the requesting
office should include the statement in Block 10, “Instructions to Authorized Agent.” COs
and AOs do not have authorization to use these expedited A&A procedures unless the

" OAA began preparing this AAPD soon after the Action Memorandum was drafted and shared it with Agency COs
and AOs over the ensuing months. Although the AAPD is only now officially issued, most COs have had these
procedures and have been, in general, following them.



request specifically invokes the Administrator’s approvals from the Action Memorandum
in Attachment 1.

Specific Guidance for Each Recommendation:
A. Approval of Obligations Not Covered by Existing Strategic Objectives (SOs)

This recommendation applies primarily to the activity approval process, as covered in
ADS 201, and only indirectly affects USAID’s A&A staff. All other relevant actions
addressed in ADS 201 (particularly 201.3.12, Pre-Obligation and Activity Planning
Requirements) are still required, unless otherwise waived in the Action Memorandum.

B. Authorization for Other than Fully Competitive Procedures for Both Grants and
Cooperative Agreements

The approval of this recommendation constitutes the written justification required in
paragraph (1)(e) of ADS E303.5.5d to use other than full and open competitive
procedures, under the authority of paragraph (5) of ADS 303.5.5d. Note that this
recommendation contains two parts. The first part applies to awarding non-competitive
amendments to existing awards, while the second part applies to using less than fully
competitive procedures for new awards. AOs must work closely with the requiring office
to determine what should be the “practicable” number of sources to solicit, given the
urgency of the particular activity responding to the Tsunami crisis. However, the AO
has the ultimate authority to decide. AOs are responsible for documenting in the award
file all actions they have taken to implement this authority, including how they decided
the extent of competition. AOs should also include in the award file a copy of the Action
Memorandum and any approval extensions or modifications.

C. Authorization for Other than Full and Open Competition for Contracts
1. General Instructions

After the operating unit specifies that this recommendation applies to the activity (see
Applicability section above), the CO must work closely with the requiring office to
determine the most effective level of competition. The Determination and Finding in
Tab A states that, prior to using other than full and open competitive procedures for a
particular procurement, requesting offices will consider the feasibility of using full and
open competition or other contracting authorities, such as contracting with the Small
Business Administration under the 8(a) Program. The CO has the ultimate authority to
decide what is “practicable” under the specific circumstances.

2. Documentation Requirements

The Tsunami Action Memorandum relies upon AIDAR 706.302-70(b)(3)(ii) which states:



This authority may be used for: (ii) Awards for countries, regions, projects,
or programs for which the Administrator of USAID makes a formal written
determination, with supporting findings, that compliance with full and open
competition procedures would impair foreign assistance objectives, and
would be inconsistent with the fulfillment of the foreign assistance
program.

JOFOC Template (Attachment 2): On January 6, 2005, USAID’s Office of Inspector
General issued a report titled “Audit of USAID’s Compliance with Federal Regulations in
Awarding the Contract for Security Services in Iraq to Kroll Government Services
International Inc.” (the “Kroll Audit”). In the Kroll Audit, the IG specifically found that
despite the blanket waiver authority to award contracts using other than full and open
competition for activities in Iraq, the relevant FAR and AIDAR provisions still required
the CO to draft a written justification that “shall contain sufficient facts and rationale to
justify the use of the authority and specifies 11 information items that it should include
as a minimum” pursuant to FAR 6.303-2. Kroll Audit, p. 8.

The 1G concluded this finding by recommending that “adequate and complete
documentation must be prepared and retained in all procurements when using less than
full and open competition. This documentation should adequately explain the contractor
selection and why multiple contractors could not or were not considered for the
procurement.” Kroll Audit, p. 8.

Despite the language in the Tsunami Determination and Finding (“The use of this waiver
replaces the need for the justification for other than full and open competition otherwise
required by FAR 6.303 when specific contracts are competed under it.”), the I1G, in its
Kroll Audit Report, maintains that the AIDAR and the FAR require additional written
justification in accordance with FAR 6.303, and the CO must not rely upon the waiver in
place of a justification, as discussed in FAR 6.303.

Because the language in the Tsunami Determination and Finding does not meet the
documentation standard for a justification, as recommended in the Kroll Audit, this
AAPD establishes documentation procedures for COs who plan on awarding Tsunami-
related contracts on an other than full and open competition basis, using the authority in
Attachment 1. Before awarding a contract using this authority (as opposed to using
another AIDAR or FAR exception to full and open competition), the CO must generate a
“Justification for Other Than Full and Open Competition” (JOFOC) memorandum for the
award file that includes the information in the attached JOFOC template (Attachment 2).
Before finalizing a JOFOC in accordance with these documentation requirements,
contracting officers must clear their JOFOC with their Regional Legal Advisors or
GC/CCM in Washington.

NOTE: Any individual, whether in a program/technical office or the contracting or
agreement officer, who intends to use either the assistance or the acquisition approval
under the Action Memorandum to award a grant, cooperative agreement, or contract on



a sole source basis, must be sure to carefully control the information exchanged with
the potential awardee to prevent the appearance of giving that potential awardee a
competitive advantage, should the award be converted to a competitive action.
Guidance on this matter can be found in the FAR, ADS 303, the ADS 201 mandatory
reference, “Legal and Policy Considerations When Involving Partners and Customers
on Strategic Objective Teams and Other Consultations” (at
http://www.usaid.gov/policy/ads/200/2016s1.pdf), and Contract Information Bulletin
(CIB) 99-17.

D. Source, Origin, and Nationality Waiver

Approval of this Recommendation constitutes a written waiver of USAID’s source,
origin, and nationality requirements in 22 CFR 228, to include Geographic Code 935,
with a preference for procurement of U.S. source, origin, and nationality to the extent
practicable. The Action Memorandum also recognizes that “the preference for U.S.
procurement would be subject to the terms and conditions of any promulgated,
published policy of USAID effective at the time of the procurement.” However, a follow-
up Untying Action Memorandum, signed by the Administrator on May 5, 2005
(Attachment 3, the Untying Memorandum), removed the preference for U.S.
procurement in the original Action Memorandum (except for the large, non-priority
Indonesian design-bid-build contracts). For USAID’s published policy, see ADS 221,
USAID’s Procedures for Implementing International Agreements for Tied and Untied
Aid, which includes an “untying agreement” that may apply to certain individual
procurements, as more fully described in that chapter. COs and AOs must direct any
questions about the applicability of this chapter to the Office of the General Counsel,
Contracts and Commodities Management (GC/CCM). COs and AOs are responsible
for documenting in the award file all actions taken in determining the appropriate
source/origin/nationality for a procurement.

Additional Action Memorandum Items:

Although not separate Recommendations in the attached Action Memorandum, COs
and AOs are encouraged to use other available authorities and procedures, such as:

* ADS 308 for grants to Public International Organizations,
* FAR 19.5 for set-aside contracts to small business concerns,
* FAR 19.8 for awards under the Small Business Administration’s 8(a) Program,

* FAR 19.13 for awards under the Historically Underutilized Business Zone (HUBZone)
Program

* FAR 19.14 for awards under the Service-Disabled Veteran-Owned Small Business
(SDVOSB) Program, and



* ADS 321 for assistance awards to Minority Serving Institutions (MSls).

The Office of Small and Disadvantaged Business Utilization (OSDBU) is available to
help identify small business, 8(a), and SDVOSB concerns. The MSI Coordinator in
OSDBU can provide information on MSls.

Reporting to the Agency Competition Advocate:

For each award using any of the Recommendations in Attachment 1, COs and AOs are
responsible for electronically forwarding the following information, in the following
format, to the Agency Competition Advocate at the following e-mail address: Agency
Competition Advocate (Advocate@usaid.gov). Use the following format for the
message: “Subject: Award Using Expedited A&A Procedures for Tsunami-Related
Activities.”

1. Award number (be sure this number clearly indicates if the award is an initial award, a
modification or amendment, a purchase order, a task order, or a modification to either a
purchase order or task order).

2. Name of awardee.

3. Obligated amount of award.

4. Total estimated cost of award.

5. Period of performance (effective date and estimated completion date).

6. A summary statement describing the resulting award.

7. Specific Action Memorandum Recommendation(s) used in the award, and a brief
summary of competition decisions (sole source, basis for limiting the number of sources
for a competition, etc.).

POINT OF CONTACT

Diane M. Howard, M/OAA/P

Phone: (202) 712-0206
E-mail: dhoward@usaid.gov

Attachment 1 - Expedited Acquisition and Assistance Procedures for Activities and
Programs Related to Tsunami Relief and Reconstruction (including Tab A)

Attachment 2 — Justification for Other than Full and Open Competition Template

Attachment 3 — Action Memorandum entitled “Worldwide Competition for Tsunami-
Related Contractual Activities”



